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No. 13,509 


APPELLANTS 1 STATEMENT 
OF QUESTIONS PRESENTED 

i 

1. Was the denial of appellants* motion for summary judgment 

i 

proper ? 

2. Was the granting of appellees* motion for summary judgment 
proper ? 

3. Was the order of dismissal of appellants* petition of appeal 
signed June 22, 1956, proper? 

I 

4. Does the appellee, Public Utility Commission of the District 

of Columbia, have the authority to promulgate and pass an order limiting 
vehicles for taxicab purposes and/or refraining under the present cir¬ 
cumstances from authorizing any further vehicles for} taxicab purposes 
until proof is shown that there exists a genuine need for additional taxi¬ 
cab transportation facilities to serve the needs and cbnvenience of the 
general public of the District of Columbia. 

5. Did the lower Court err in failing to accompany its Order of 
June 22, 1956, with a statement of its reasons for its action as required 
under Title 43, section 705, of the Code of Laws of the District of 
Columbia. 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 13,509 


i 

ASSOCIATED TAXICAB OPERATORS, INC. , 

Appellants, 

V. 

GEORGE E. C. HAYES, et al, 

Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

The jurisdiction of this Court is invoked under Title 43, Section 
705, Code of Laws of the District of Columbia. 

STATEMENT OF THE CASE 

i 

i 

A petition (JA 1) was filed with the appellees urging them to limit 
the number of taxicabs in the District of Columbia, that is, to cease 
approving vehicles for taxicab purposes until public convenience and 
necessity warrants more taxicabs. The plight of the taxi operator 
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and the investor of taxicabs was presented to them in great detail 
demonstrating that because of the oversupply of taxicabs, great suf¬ 
fering, financial and otherwise, was clearly evident. It was shown 
that the District of Columbia had more taxicabs plying its street than 
in any city of comparable size in the United States; that the taxicab 
operator in order to eke out even a starvation living on his investment 
had to work as much as 18 hours per day. Appellants vehemently 
pressed the appellees to exercise their prerogative and duty towards 
the alleviation of this drastic condition. Appellees admitted that 
these grave conditions did exist, but they denied appellant's relief 
on the grounds that they did not have jurisdiction by their Order No. 
4235, JA 10. 

Thereafter appellants filed their petition for reconsideration, 
petition of appeal to the United States District Court for the District 
of Columbia, motions, etc., all denied, as shown by the original 
record herein filed. 


ISSUES INVOLVED 

Does the Public Utilities Commission of the District of Columbia 
have authority under its creation to stop approving more vehicles for 
taxicab purposes and control their numbers, when it is determined 
from a standpoint of convenience and necessity that there exists an 
oversupply of such vehicles to the detriment of the public welfare, 
traffic conditions, taxicab operators and taxicab industry. 

Did the Public Utilities Commission err in dismissing appellant's 
petition by appellees' Order No. 4235, when the appellees are duty 
bound to see that a utility and common carrier, such as the appellants 
herein, must receive a fair return for their investment under all the 
circumstances set forth in this matter. 
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Did the lower Court err in failing to accompany its order of 
June 22, 1956, with a statement of reasons for its action as required 
in Title 43, Section 705, Code of Laws of the District of Columbia. 

Did the lower Court err in not granting appellant's motion for 
summary judgment and likewise ordering the appellees 7 to promulgate 
and pass an order limiting vehicles for taxicab purposes and to refrain 
under the present circumstances from authorizing any further vehicles 
for taxicab purposes until proof is shown that there ekists a genuine 
need for additional taxicab transportation facilities to serve the needs 
and convenience of the general public of the District 6f Columbia. 

SUMMARY OF ARGUMENT 

I 

I 

The Lower Court erred in denying appellant’s motion for sum- 
mary judgment and granting appellees’ motion for summary judgment. 
The Court likewise erred in not giving its reasons foi* denying ap¬ 
pellant’s motion as required under Title 43-705, D. ib. Code of Laws. 

The Appellees, Public Utilities Commission erped in dismissing 
appellant’s petition by their order number 4235, when |it was incumbent 
upon them to safeguard the taxicab operator and industry as well as 
the general public by controlling the future number of taxicabs to be 
allowed to ply the streets of the District of Columbia. The appellees 

i 

erred in refusing to refrain from authorizing the approving arbitrarily 
every vehicle for taxicab purposes that met with their administrative 
requirements, so that they would be eligible for a license to be issued 

by the D. C. Commissioners, without first ascertaining whether or 

I 

not any more taxicabs were required to meet the fundamental rule 

i 

imposed on all public utilities commissions of convenience and necessity, 
especially so, since the appellees have admitted in their order that the 
taxicab situation in the District of Columbia is in a deplorable shape 
numerically. 



ARGUMENT 


The appellees, Public Utilities Commission of the District of 
Columbia, has the same authority and power as do other Public 
Utilities Commissions or Public Service Commissions all over the 
United States to regulate and control the approval numerically of 
vehicles for taxicab purposes. 

That although taxicabs were not mentioned, as such in the act 
creating the Public Utilities Commission of the District of Columbia 
(Vol. 1 - House Reports - 62d Congress - 3d Session, 1912, 1913, 
Report No. 1621, page 4-7), it was the intent of Congress to include 
taxicabs under the term "common carrier" as was later so pronounced 
in "Terminal Taxicab Company v. Dist. of Col. , 241 U. S. 252, decided 
in May, 1916, that a taxicab company was a common carrier and a 
utility and therefore it was the intent of Congress that the Public 
Utilities Commission of the District of Columbia has complete and 
unequivocal authority and power over this utility. 

It is, therefore, submitted that Congress intended the appellees 
herein to have the same power, authority and supervision over taxicabs 
as do other like Commissions in these United States. 

The appellee Commission is unquestionably duty bound under 
the above creating act to see that the utility, the appellants herein 
(House Reports, Par. 2) shall "furnish service and facilities reasonably 
safe and adequate and in all respects just and reasonable." That the 
section shall be so applicable and be so construed as to be free from 
conflict with those provisions of the Constitution of the United States 
and the laws in pursuance thereof relating to interstate commerce. 

Here we find that the intent of Congress was that the utility and/or 
common carrier must furnish adequate service and by the same token 
if the service is much more than adequate and an oversupply exists, 
to the detriment of the public welfare, traffic conditons and to the 
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irreparable injury of the utility and operator, so much so, that the 
operator must work double hours to barely earn even less than the 
poorest paid laborer, than the defendants are duty bound by the act 
to step in and put a stop to this deplorable and outrageous condition 

i 

by exercising their authority and jurisdiction by controlling the ap¬ 
proval of any more vehicles for taxicab purposes until such time as 

i 

convenience and necessity again demands their intervention. 

The appellees have been derelict in their duty |or they have been 
only concerned with supply and not oversupply. Over supply of any 
commodity causes havoc, depression and financial ruin. 

Can it be that Congress, which looked to other public utility 
commissions and public service commissions for its guidance in 
creating our Public Utilities Commission, would not intend that power 

i 

and control which all other commissions exercise in avoiding such a 
situation as we have here in the District of Columbia^ Why do the 
appellees hesitate to correct this evil ? Are they afraid some pros¬ 
pective applicant might sue them. 

No reasonableorder for the good of the public and the investor 
can be successfully attacked. All the authorities so hold. See Gilbert 
Levanthal v. D. C. , 69 App. D.C. 229; Pacific States Box & Basket 
Co. v. White , 296 U.S. 176-182. ! 

A commission which in all matters between itself and a utility 
stands paramount and which has the authority, duty and jurisdiction 
under its police powers to furnish, but refuses to inquire into its 
well being and provocations, demonstrates an unnatural and monstrous 

j 

state of things contrary to the intent of its creation. 

Furthermore, all powers and authority given the appellee Com¬ 
mission shall be construed liberally. Paragraph 92 , House Reports 
states as follows: "That the provisions of this section shall be inter- 
preted and construed liberally in order to accomplish the purposes 
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thereof, * * *. The Commission hereby created shall have, in addi¬ 
tion to the powers in this section specified, mentioned, and indicated 
all additional, implied, and incidental power which may be proper 
and necessary to effect and carry out, perform, and execute all the 
said powers herein specified, mentioned and indicated. M 

It is obvious that if one can increase, it can likewise control, 
limit or even diminish, if circumstances and conditions warrant, 

Federal Radio Comm , v. Nelson Bros. B. & M. Co. , 289 U.S. 

266. 

This power of the Public Utilities Commission and the Inter¬ 
state Commerce Commission are anal ago us, U. S. Ex Rel Kansas City 
So. Ry. Co . v. Interstate Commerce Commission, 18 F Supp. 94. 

In addition thereto, since taxicabs, as such, were not mentioned 
by name in the creating Act and it was only after the Terminal Taxicab 
Co. v. Dist. of Col, case , decided in 1916, that the Public Utilities 
Commission was definitely told by the Court that it did have jurisdiction, 
it seems preposterous that the appellees can assume and make all 
manner of orders and regulations for the taxicab industry, without 
legislation, except the control numerically thereof. 

Appellees have jurisdiction of taxicab rentals, In Re Rice (App. 

D. C. 1948, 165 F 2d 617). 

The appellees, who are in close touch with local conditions are 
in a better position to judge respecting the interests and welfare of the 
people of the District of Columbia, they are clothed with power to 
enact all reasonable and necessary police regulations that they deem 
necessary "For the protection of all persons and property of the public 
and particularly this utility, " which is under its jurisdiction and, such 
was the intent of Congress. The defendants below have a wide range 
of discretion necessarily in exercising this power, unless the power 
is palpably arbitrary and wholly unreasonable or illegal or discriminatory 
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against those who would in the future seek that privilege. The appellees 
would therefore act within the scope of their police powers and the 
authority delegated to them by Congress, Siddons v. Edmonston , 42 
App. D. C. 459. ”| 

In the above case the Commissioners of the District of Columbia 
had the authority. Surely the defendants, Public Utilities Commission 
has as much if not more power over its own utility under Title 43 , 

Section 209, of the District of Columbia Code, 1951 Edition, 

M A11 the duties, powers and authority of the Com¬ 
missioners of the District of Columbia shall con¬ 
tinue and remain in full force and effect notr 
withstanding chapters 1-10 of this title: Provided, 

That when any order of the Commission (meaning 
Public Utility Commission) created by chapters 
1-10 of this title shall be made which shall be 
inconsistent and repugnant to any municipal ordi¬ 
nance or regulation, or any ordinance or regula¬ 
tion made or to be made by the Commissioners of 
the District of Columbia, acting as such, then and 
in such event the order of the Commission (P. U. C.) 
created by chapters 1-10 of this title shall be given 
full force and effect, notwithstanding such municipal 
ordinance or regulations. " (Iiterlineations and em¬ 
phasis supplied.) 

The appellants are not asking that there be a deletion of Taxicabs, 

i 

as was the case of radio stations in re Federal Radio Commission v. 
Nelson Brothers B & M Co., 289 U.S. 266, wherein bur Court of Appeals 


said: 


’’This broad authority plainly extended to the deletion 
of existing stations if that cause was found io be 
necessary to produce an equitable result. " | 


In this instant case the appellants ask the appellees to cease and 
refrain from approving any more vehicles for taxicab purposes 
at this time so that equitable results to the public and the industry 
may be worked out as necessity and convenience demands. 


8 


For the benefit of the public and the industry again in Bell et al 
v. Patrick, 64 App. D.C. 174, where no express authority was evident 
in the act for the installation of meters on taxicabs, the Court said: 

M This power is necessarily implied from the power 
expressly given to fix reasonable rates. All the fore¬ 
going cases so hold. None to the contrary has been 
produced." 

Can it be possible that the creators of the appellee, Public Utilities 
Commission, who must have used as their basis of creation the guidance, 
authority and duties of other Public Utilities Commissions and Public 
Service Commissions, would intentionally omit a basic authority and 
duty, that is, the welfare of the public from the standpoint of con¬ 
venience and necessity and likewise the protection of the investor of 
the utility ? 

The defendants are obviously reneging on their major and basic duty 
of safeguarding the public welfare, promoting the traffic conditions with 
respect to convenience and necessity and also protecting the appellants, 
as a utility, common carrier or taxicab operator, and to see that this 
utility earns a fair return for its investment and efforts, which the 
appellees admit is in a deplorable shape financially and otherwise. 

The rectification of this condition by a simple order, that no more 
vehicles will be approved until convenience and necessity demand, is at 
this time an absolute, imperative necessity to save the taxicab industry 
from complete disaster and bankruptcy. 

The cause of the taxi driver is the cause of the public. 

The only defense the appellees have put forth has been that they 
do not have jurisdiction because they do not issue the license, that 
this is the prerogative of the Commissioners of the District of Columbia 
through their license bureau. 



The appellees heretofore have exercised this power in re Inde- 
pendent Taxi Owners Association, Inc, v. P. U. C,, Equity No. 67811, 
in the District Court.of the United States for the District of Columbia, 
and all cases cited therein on behalf of the appellees authority to limit. 
This case turned on a technicality wherein the appellant appealed under 
the wrong P.U.C. order number, otherwise it is respectfully sub¬ 
mitted the appellees would have prevailed in demonstrating their dele¬ 
gated authority if the case was decided on its merits.j 

The numerical condition of the taxicab industry in the District 
of Columbia today in proportion to the City's population and other factors 
makes the appellee's intervention mandatory, citing Capitol Taxicab 
v. Cermak, 60 F (2d) 608, where the Court said: 

"The ordinance is not discriminatory on the ground 
that it singles out taxicabs for regulation * * *. No one 
has any inherent right to use the streets or highways as 
a place of business. Where one seeks a special or extra¬ 
ordinary use of the streets * * * for his private gain, as 
by the operation * * * motor bus, or the like, the state 
may regulate such use of the vehicle thereon oij may 
even prohibit such use." 

Transportation of passengers for hire in taxicab or other vehicles 
is a privilege, which the municipality can grant or withhold, Clem v. 
LaGrange, 169 Ga. 61, 149 S.E. 638. | 

The appellees argue that the Congress did not give them express 
and specific power to exercise their authority under the theory of con¬ 
venience and necessity. Assuming that be so, and only for the sake 
of argument, nevertheless the Supreme Court of the United States has 
said — 


"The state may * * * act until Congress does exert 
its authority, citing, Sligh v. Kirkwood, 237 U. S. 52." 

The appellees base their sole contention on the Licensing Act 
of the District of Columbia. Again the appellants repeat that this con¬ 
tention is fallacious. The Licensing Act has no bearing on what the 
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appellees do or do not do. This Act takes effect after the appellees 
approve an application, until then, the District of Columbia Commis¬ 
sioners do not even enter into the picture and if they did, they cannot 
override an order of the appellees, Title 43, Section 209 of the District 
of Columbia Code, 1951 Edition , unless it is arbitrary and grossly 
unreasonable. 

We repeat that we do not have to go that far. We merely ask the 
appellees to not approve any more vehicles for taxicab purposes until 
convenience and necessity demand more. 

The granting of the license for a fee by the D. C. Commissioners 
is merely a ministerial act, done as a matter of course, and only after 
the appellees. Public Utilities Commission, have approved the vehicle 
for a taxicab and it meets with all their requirements of color scheme, 
insignia, etc., that the license thereafter is granted as a matter of 
course. 

If it fails to meet the approval and requirements of the Public 
Utilities Commission, no license can ever issue. The appellees control 
this and by virtue of this and all other controls they do have jurisdiction 
to control the approval of vehicles for taxicab purposes when convenience 
and necessity cries out that there is an oversupply of the commodity 
at this time causing a major depression to this utility. 

Let the defendants descend from their clouds and into the light — 
look across the street unto Pennsylvania Avenue from their offices in 
the District Building and they will see a conglomeration of taxicabs 
rushing here and there, to and fro, three abreast, five and six deep, 
cutting in and out of each others lane, cutting each others throat, so to 
speak, for a 30$ fare. The congestion, traffic turmoil, traffic ob¬ 
structions, danger to other traffic and even to pedestrians because the 
defendants are reluctant to do their duty and correct by the simple 
process of control, that which can be stopped in their office by the 
stroke of the pen. Why must this dastardly condition continue ? Does 
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this emulate good administration ? Did our legislator^ intend this kind 
of hazard for the Capitol of these United States ? 


And, after all is said and done this taxi driver, this small business 
man, if he survives, goes home to his wife and children with what ? Just 
enough lucre for a bare existence, while the public suffers continuously 
by unnecessary danger and even for unnecessary taxation for the main¬ 
tenance of extra traffic police, who could be assigned for more worthy 
and necessitous duty, Hennington v. Georgia , 163 U.S^. 299. 

The appellees are not unmindful of the chaotic conditions above 
mentioned. They know that their approval of a vehicle for taxicab 
puiposes is merely a privilege and not a right. In the case of District 
of Columbia v. Brooke , 214 U. S. 138, the Court said:! 

"Every citizen, in the use and enjoyment of his 
property, is subject to the exercixe of this 
power whenever such exercise is necessary for 
the public safety. We are here dealing with| an 
exercise of police power, * * * on the most |es- 
sential powers, at times the most insistent,! 
and always one of least limitable of the powers 
of government." 


Let T s suppose for the sake of argument that the parties herein are 
reversed. The Commission after reaching the conclusion it has ad¬ 
mitted that the taxicab situation in the District of Columbia is in a 

i 

deplorable condition due to oversupply and that convenience and neces¬ 
sity demands that no more vehicles for taxicab purposes be approved 
until further notice and either pass an order to that effect or refused 
any more applications, would the Courts say that thein order or action 
was unreasonable and arbitrary. We think not. And, We submit, it 
would fall strictly within the delegated authority given the Commission 
by the intent of Congress through its implied power and within the scope 
of its police powers. 


The case of Emil James Albert et al v. Public Service Commission 
of Maryland, decided in the Court of Appeals of Maryland in 1956, No. 57, 
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120 Atl. (2d) 346, specifically, completely and exhaustively exemplifies 
appellant’s contention. Very briefly, in this cause one hundred pros¬ 
pective taxicab operators petitioned the Public Service Commission of 
Maryland for permits to operate their own cabs. They were refused 
without a hearing on the grounds that there was no need for additional 
permits to be issued; that there was adequate service. 

This cause as above set forth was finally determined by the 
Maryland Court of Appeals. Many, many cases were cited on all points 
raised. The appellate court affirmed the position taken by the Public 
Service Commission in refusing appellant’s contention, even without a 
hearing. The Commission being the sole judge on the question of con¬ 
venience and necessity, that no more service was necessary. 

CONCLUSION 

It is respectfully submitted that the appellees, The Public Utilities 
Commission of the District of Columbia does have the authority, duty 
and jurisdiction to cease approving at this time any more vehicles for 
taxicab purposes, when as admitted by them there now exists an over¬ 
supply of taxicabs in the District of Columbia and that the public is more 
than adequately serviced, therefore, the lower Court should be reversed. 

Respectfully submitted, 

JAMES SHENOS 

733 Southern Building 
Washington 5, D.C. 

Attorney for Appellant 
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JOINT APPENDIX 


I 


! 

PLEADINGS AND DOCUMENTARY EVIDENCE 

I 

! 

[Filed February 28, 1956] - 

IN THE UNITED STATES DISTRICT pOURT 
FOR THE DISTRICT OF COLUMBIA 


ASSOCIATED TAXICAB OPERATORS, INC., ) 


500 New Jersey Avenue, N. W., j 

Washington, D. C. ) 

) 

Plaintiff, ) 

) 

VS. ) 

) 

GEORGE E. C. HAYES, ) 

ROBERT M. WESTON, and ) 

BRIG. GEN. THOMAS A. LANE, ) 

Commissioners of the Public ) 

Utilities Commission of the ) 

District of Columbia, ) 

District Building, ) 

14th and E Streets, N. W., ) 

Washington, D. C., ) 

) 

Defendants ) 


i 


Civil Action No. 
868-56 


I 

i 


i 


PETITION OF APPEAL FROM FINAL ACTION BY THE 
PUBLIC UTILITIES COMMISSION OF THE DISTRICT OF 
COLUMBIA OF ITS ORDER NO. 4235 


The petition of the Associated Taxicab Operators, Inc., respectfully 
represents as follows: 

1. Petitioner is a non-profitable organization, jincorporated under 
the laws of the District of Columbia and has for its purpose the mutual 
welfare and benefit of the taxicab industry. Your petitioner is authorized 
to represent as members of the said organization the following: Yellow 

I 
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Cab Co., of D. C., Inc., Tan Top Cab Co., Inc., Crystal Cab Co., 

Inc., Federal Cab Ass T n, Inc.; District Cab Co., Inc., Allied Cab 
Co., Inc., Howard Cab Co., Inc., City Cab Co., Inc., Central Cab 
Co., Inc., Radio Flash Cab Ass f n., Inc., Columbia Cab Co., Inc., 

Bell Cab Co., Inc., Motor Taxicabs, Inc., Custom Taxi Cabs, Inc., 
Flag-Me Cabs, Inc., Interstate Cab Service, Inc., American Transp. 
Co., Inc., Dixie Cab Ass'n, Inc., Toy Cab Co., Inc., Consolidated 
Taxicab Ass'n, Inc., Blue Light Cab Ass'n, Inc., Premier Cabs, owned 
by Glen C. Benjamin, Checker Cab Co., Inc., East Side Cabs, Inc., 
American Cab Ass'n, Inc., Airport Transport, Inc., Washington Cab 
Ass'n., Inc., United Purchasing Corp., Ritz Cab Co., Inc., and up¬ 
ward of 500 independent taxicab operators, who have heretofore signed 
up as petitioners before the Public Utilities Commission on the original 
petition for relief on file with said Commission. 

2. Defendants, George E. C. Hayes, Robert M. Weston and Brig. 
Gen. Thomas A. Lane, are citizens of the United States, residents 

of the District of Columbia and are the Commissioners of the Public 
Utilities Commission of the District of Columbia. 

3. Petitioners are aggrieved by the final order of the said Public 
Utilities Commission of the District of Columbia, being Order N „ 

4235, promulgated by the said defendants on November 29, 1955, whereby 
defendants dismissed petitioners' petition rt to control the number of 
vehicles for hire in the District of Columbia," for lack of jurisdiction. 

4. Petitioners on September 22, 1955, filed with the defendant 
Commissioners their petition, titled "The Control of Vehicles for 
hire—taxicabs", and after a hearing, on November 4, 1955, said 
petition was dismissed for lack of jurisdiction. This petition and an 
amendment thereto, filed November 9, 1955, petitioners pray be made 
a part of this appeal and read as a part thereof; both are attached hereto 
marked appellant's exhibits 1 and 2, respectively, setting forth the 
reasons relied upon by your petitioners for the relief sought. 

The order dismissing petitioners' petition for lack of jurisdiction, 
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Order No. 4235, dated November 29, 1955, is likewise attached hereto 
and marked appellants exhibit 3. 

5. Thereafter on December 27, 1955, petitioners filed with the 
defendant Commission their "Petition and/or Application for Recon- 
side ration” and Memorandum setting forth more fullyi the grounds and 
reasons for the relief sought and more particularly citations upon which 

I 

petitioners relied that the defendant, Public Utilities Commission of 
the District of Columbia, did have the authority and power to grant 
your petitioners the relief requested. Petitioners also pray that their 
"Application for Reconsideration" and Memorandum in support thereof, 
attached hereto, be read and made a part of their appeal, said applica- 
tion for reconsideration marked Appellant's exhibit 4. 

6. This application for reconsideration was likewise on January 10, 
1956, denied by the defendant Commission, appellantjs exhibit 5. 

7. Petitioners are aggrieved by said final order No. 4235 and 
appeal to this Court, in accordance with the provisions of the Statute 
in such cases made and provided, Title 43-704-705, Code of Laws of 
the District of Columbia, 1951 Edition, and on to-wit February 27, 

1956, petitioners gave notice in writing to the defendant, Public Utilities 

I 

Commission of the District of Columbia, that petitioners appealed from 
the final order and decision of said Commission, and attached to and 
filed with said Commission, notice of appeal, and a copy of this peti- 

tion. Petitioners attach hereto a copy of said notice of appeal, as ap- 

! 

pellant’s exhibit 6, and pray to have the same read aiid considered as 
part hereof. 

I 

8. The aforesaid application for reconsideration and memorandum 
in support thereof filed with the Commission, appellant's exhibit 4, sets 

i 

forth therein the grounds and reasons why the aforesaid Order No. 4235 
was erroneous, briefly as follows: 

(a) That the Public Utilities Commission of the District 
of Columbia is sympathetic with and mindful of the taxicab 
economic grounds involved; the oversupply of vehicles for 
taxicab purposes, the public welfare, the requirements 



4 


of necessity and convenience and therefore erred in dismissing 
appellant's petition filed on September 22, 1955. 

(b) That the Public Utilities Commission of the District 
of Columbia does have the ftower to control vehicles for taxicab 
purposes and/or limit the number of vehicles as taxicabs in 
the District of Columbia, when circumstances and conditions 
warrant, and can under its delegated powers by the Congress 
exerci se any control over taxicabs affecting public interest 
within the scope of police powers. 

(c) That the Public Utilities Commission erred in its 
decision set forth in Order No. 4235, that it lacked juris¬ 
diction to control the number of vehicles for hire to be 
licensed in the District of Columbia, because said defendant 
Commission is duty bound by implied authority to control 
and limit the number of vehicles for hire, when public in¬ 
terest, convenience and necessity, the promotion of public 
safety, the improvement of traffic conditions and the control 
of financial losses demands their intervention. 

(d) That vehicles cannot become taxicabs until they 
first meet with all the requirements and prerequisites of the 
defendant, Public Utilities Commission. 

9. Petitioners submit that the matters set forth in this petition 
of appeal, and in the exhibits attached thereto and filed herewith, dis¬ 
close that said Order No. 4235, of the defendant. Public Utilities Com¬ 
mission, was erroneous and that said Commission is duty bound to rectify 
the deplorable conditions now existing in the taxicab industry. 
WHEREFORE, the premises considered, appellants pray: 

1. That defendants, as Commissioners of the Public Utilities 
Commission of the District of Columbia be required to file with the 
Clerk of this Court the record, including the list of signatories to 
original petition, the transcript of all proceedings had before the 
Public Utilities Commission, duly certified, upon which the order 
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and decision. No. 4235, of the Commission hereby appealed from were 
based, together with a statement of the findings of fact and conclusions 
of the Commission upon said record, and a copy of the application for 
reconsideration and the order entered thereon, as required by law. 

2. That the Court hear this appeal upon the record aforesaid, 
and make such orders in the premises as the Court shall consider 
proper, and that upon the conclusion of the hearing of; this appeal, the 
Court sustain this appeal and vacate the order No. 4235, from which 
this appeal is prosecuted. 

3. That the Court order the defendants, constituting the Public 
Utilities Commission to promulgate and pass an order limiting vehicles 
for taxicab purposes and to refrain under the present circumstances from 

i 

authorizing any further vehicles for taxicab purposes until proof is 
shown that there exists a genuine need for additional taxicab transporta¬ 
tion facilities to serve the needs and convenience of the general public 

j 

of the District of Columbia. i 

4. That petitioners may have such other and further relief as 
to the Court may seem meet and proper. 

ASSOCIATED TAXICAB 
OPERATORS, INC. 

By_/^/lDaniel_Smit^_ 

DaHie3~SmiItEL^ ^reiiderit 

/s/ James Shenos 
— 

Attorney for Appellant Petitioners * * * 

DISTRICT OF COLUMBIA, ss: j 

Daniel Smith, being first duly sworn, on oath says that he is 
the President of the Associated Taxicab Operators, Inc., and that 
said corporation has the authority to execute this petition of appeal on 
behalf of said petitioners, and says that he has read the foregoing 
petition by him subscribed and knows the contents thereof, and verily 
believes the matters and things therein stated to be true. 

/s/ Daniel Smith 
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[NOTARIAL CERTIFICATE] 
[CERTIFICATE OF SERVICE] 


Appellant's 
Exhibit 1 

To George E. C. Hayes, Chairman, 

Robert M. Weston, Commissioner, and 
Brig. Gen. Thomas A. Lane, Engineer Commissioner, 
of the Public Utilities Commission 
of the District of Columbia 

PETITION 

(The control of vehicles for hire—taxicabs) 

Honorable Sirs: 

Your petitioners, as hereinafter designated by their attached 
signatures, do hereby vehemently urge, on behalf of the great majority 
of the corporations, associations, companies and individuals, repre¬ 
sentative of the taxicab industry, authorized and doing business in the 
District of Columbia by virtue of your initial authority, that you exercise 
your prerogative in the regulation and control of the number of vehicles 
for hacking purposes. 

Your authority to act is unquestionable, and for the sole 
purpose of refreshment we call your attention to Title 43, Sec. Ill of 
the District of Columbia Code, 1951 Edition, under the subject of 
"common carriers". 

"The term * common carrier* when used in 
Chapters 1-10 of this title includes * * * company, 
association, joint stock company of association, 
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partnership and person * * * or managing any Agency or 
agencies for public use for the conveyance of persons or 
property within the District of Columbia for hi^e. * * 

The cases supporting our contention that you have and are the 
authority are too numerous to mention, and we will Merely cite the 
following for your attention: 

In re Rice (App. D. C. 1948, 165 F. 2d 617). jStewart vs. 
District of Columbia (D.C. Mun. App. 1944). 

"Under this section providing that term Common 

l 

carrier* includes every person owning, operating, con¬ 
trolling, or managing any agencies for public use for 
conveyance of persons or property within the District 
of Columbia for hire, any person who owns such facilities, 

l 

regardless of whether he personally operates them, is a 
’common carrier* subject to regulation by Public Utilities 
Commission of the District." 

In addition thereto one of the oldest cases cited frequently and in 
the Code is "Terminal Taxicab Company vs. Kutz (241 U.S. 252).** 

i 

**A taxicab company is a common carried 1 within this 
Act and subject to the jurisdiction of the Public Utilities 
Commission. ** 

Your petitioners because of the oversupply of taxicab vehicles in 
the District of Columbia find themselves in dire circumstances in their 
desperate efforts to survive. All their assets and finances are tied 
up in this industry. Their earning power has diminished to the point 
of bankruptcy. Every new vehicle approved by the Commission lessens 
their chances for survival. This chaotic condition is obvious to the 
most casual observer. Taxicabs every where! - Even detrimental 
to traffic conditions and to the public welfare. Too much competition 
has caused suffering and irreparable financial injuryj to the whole 
industry whether it be a company or an individual. None is making a 

living much less a decent one. Relief is paramount and imperative. 

. 

Procrastination could be fatal. 


Your petitioners are advised, and therefore aver, that in all 
major cities, and likewise in smaller communities, such control, 
as they urge you to exercise, is in operation and is deemed essential 
for the proper administration and functioning of their respective taxi¬ 
cab industries. 

Our Public Utilities Commission has overlooked this important 
matter. The demand by the public in the District of Columbia has been 
definitely and obviously oversupplied. Actually there exists an over¬ 
supply of cabs per driver. 

The overall picture in the United States stands at an approximate 
ratio of 7 drivers for each public vehicle. Our nearest neighbor, City 
of Baltimore, as petitioner understands, has a ratio of 4 drivers per 
public vehicle. The District of Columbia maintains a ratio of only 1.6%. 
This situation can be and must be remedied by you so that this vital 
industry of our Nation T s Capital can survive and exist and made to 
function properly for the benefit of the owners - your petitioners, as 
well as of the public, from the standpoint of convenience and necessity. 
Restriction is imminent. Restriction is your duty under the laws, to curb 
the ever mounting number of taxicabs plying the streets of Washington, 
which now can only be comparable to an overabundance of beggars seeking 
crumbs. 

Your responsibility to the Taxicab riding public is certainly no 
greater than your responsibility to the Taxicab industry. 

Congress has, more or less, shunned the passage of legislation 
for the control of, or as more fully applied, "the limitation of taxicabs" 
primarily because the local taxicab industry has not impressed them 
as a major factor, in view of the many momentous national and inter¬ 
national problems. Yet it is said that many members of Congress 
cannot understand why this problem is not solved by local authorities 
(The Public Utilities Commission) which possesses the responsibility 
as well as the authority to act. 

In conjunction with the above we take the liberty of citing Title 
43, Section 209 of the District of Columbia Code, 1951 Edition. For 
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the sake of brevity only material portions may be cited. 

"All the duties, powers, and authority of the Com¬ 
missioners of the District of Columbia shall continue and 
remain in full force and effect notwithstanding chapters 
1-10 of this title, * * *: Provided, That when any order of 
the Commission created by chapters 1-10 of thijs title shall 
be made which shall be inconsistent and repugnant to any 
municipal ordinance or regulation, or any ordinance or 
regulation, made or to be made by the Commissioners of 


the District of Columbia, acting as such, then Snd in such 
event the order of the Commission created by copters 1-10 
of this title shall be given full force and effect, | notwithstanding 
such municipal ordinance or regulation." 

Nevertheless, there is nothing herein to deprive the Commissioners 


of the District of Columbia of their power under the D. C. Code. We 
are, of course, cognizant of the licensing power undJr Title 47, Sec. 


2331, wherein under subsections (a) and (b) again befbre any person, 
partnership, association, etc., may commence operation (taxicabs) 


it must initially submit to the Public Utilities Commission of the 
District of Columbia, in triplicate, an application foij license, etc., and 
under subsection (f) after citing the authority of the dommissioners of 
the District of Columbia we find this pertinent language: 

"* * *, nor shall it deprive the Public Utilities Com¬ 
mission of the District of Columbia from assuming control 
over such vehicles, under such regulations as the Public 

I 


Utilities Commission may from time to time adopt and 
promulgate; provided. That nothing contained in this 
chapter shall be construed so as to diminish the powers 

conferred on the commissioners of the District! of Columbia 

' 

* * * «« 


We are, of course conscious of the fact that the Public Utilities 
Commission and the Commissioners of the District of Columbia under 

! J 
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proper authority will join and act together respecting licensing, taxation 
and other controls to govern our industry after the Public Utilities 
Commission acts to control and puts its restriction under proper order. 

In conclusion we seek the Commission's immediate action and, if 
required, your petitioners will be only too glad to present an oral 
presentation and argument in support of their contention. 

Respectfully submitted, 

/s/ James Shenos, Esq. _ 

September 22, 1955 


Appellant's Exhibit 3 

PUBLIC UTILITIES COMMISSION OF THE DISTRICT OF 

COLUMBIA 


Order No. 4235 


IN THE MATTER OF 

Petition to Control the Number) 
of Vehicles for Hire to be ) 

Licensed in the District of ) 

Columbia ) 


November 29, 1955. 

P. U. C. No. 3419/24 


On September 22, 1955, there was filed on behalf of a great many 
operators of taxicabs in the District of Columbia a petition requesting 
that this Commission exercise its prerogative "in the regulation and 
control of the number of vehicles for hacking purposes". At the request 
of the petitioners, this matter was set down for informal discussion and 
oral argument. Several spokesmen for the petitioners presented their 
views in support of the requested action. 

The Commission has given careful and sympathetic consideration 
to the economic grounds presented at the informal discussion in support 
of a limitation of the number of taxicabs to be licensed. The Commission 
is not unmindful of the efforts of the industry, over a period of many 
years, to secure legislation which would give to this Commission power 
to limit the number of taxicabs that may be licensed to operate in the 
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District of Columbia upon a determination of public convenience and 
necessity. This Commission has on several occasions in the past re¬ 
ported favorably to Congress upon proposed legislation designed to 
permit such limitation. 

This Commission acts under powers delegated tp it by the Congress. 

The Congress which delegated to this Commission the power to regulate 

public utilities has not conferred upon it the power to grant or withhold 

! 

licenses to operate. That power has been delegated to the Commis¬ 
sioners of the District of Columbia. The License Act; of the District 
of Columbia requires each application for a license to be made to the 
District Commissioners or to their designated agent. | Only the Com¬ 
missioners have power to revoke or suspend a license granted by them. 

j 

The petition requesting the exercise of control over the number 
of vehicles to be licensed for hacking purposes fails ti> point to any 
delegation of such power. In oral argument, the attorney for petitioners 
stated that no such delegation could be found, but that the Commission 

should exercise such a power in the public interest. Action of this Commission 

| 

in the public interest must be an exercise of a power which has been 
granted to it. The Commission has not been given power to control all 
matters affected with the public interest. For the foregoing reasons, 
the Commission finds that it does not have jurisdictioji to take the action 
requested. Accordingly, 

IT IS ORDERED: 

That the petition filed September 22, 1955, to control the number 

of vehicles for hire to be licensed in the District of Columbia be, and 

it is hereby, dismissed for lack of jurisdiction. 

A TRUE COPY: By the Commission: 

E. J. MILLIGAN, 

Executive Secretary 


Chief Clerk 
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Appellant's Exhibit 4 


PUBLIC UTILITIES COMMISSION OF THE DISTRICT OF COLUMBIA 
[Filed 2/28/56] ORDER NO, 4235 


In the Matter of ) 

The Regulation and Control ) 
of the Number of Vehicles ) 
for Hacking Purposes ) 


P. U. C. No. 3419/24 


To George E. C. Hayes, Chairman 

Robert M. Weston, Commissioner, and 
Brig. Gen. Thomas A. Lane, Engineer Commissioner, 
of the Public Utilities Commission 
of the District of Columbia 


APPLICATION FOR RECONSIDERATION 

Your petitioners as heretofore designated in their petition filed 
with the Public Utilities Commission on September 22, 1955, through 
their attorney of record, James Shenos, Esq., do hereby make applica¬ 
tion for reconsideration of their petition and your final order and de¬ 
cision, number 4235, dismissing said petition, all under Title 43, 

Section 704, Code of Laws of the District of Columbia, 1951 edition, 
and for reasons therefor state as follows: 

1. That petitioners are a representative group of a large portion 
of the corporations, associations, companies and individuals, of the 
taxicab industry authorized and doing business in the District 

of Columbia by virtue of your initial authority in the approval or dis¬ 
approval of color scheme, insignia, name, lettering, cruising light, 
interior upholstering, inspections, insurance and P.U.C. license, all 
prerequisites to the issuance of their licenses by the License Bureau 
and the procurement of tags from the Traffic Department. That the 
said license is issued upon the strict condition that the said licensee 
conforms and complies with all orders and regulations of the Public 
Utilities Commission. 

2. That your petitioners under the term "common carrier" are all 
subject to the orders, rules and regulations of the Public Utilities Com¬ 
mission of the District of Columbia in all respects, in the control and 
regulation of the industry; that your authority is absolutely necessary 



I 
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towards their operation and that they are affected by your orders, 
specifically order No. 4235. | 

3. That the Public Utilities Commission is sympathetic with and 
mindful of the economic grounds involved; the over supply of vehicles 
for taxicab purposes, the public welfare, the requirements of necessity 
and convenience and therefore, erred in dismissing petition on the 
alleged ground of lack of jurisdiction. 

4. That the Public Utilities Commission of the 
Columbia does have the power to control vehicles for taxicab purposes 
and/or limit the number of vehicles as taxicabs in the District of 
Columbia, if circumstances and conditions warrant, and can under 
its delegated powers by the Congress exercise any control over taxi¬ 
cabs affecting public interest and falling within the scope of police 



power. 

5. That the Public Utilities Commission erred in its decision 
set forth in Order No. 4235, that it lacked jurisdiction to control the 
number of vehicles for hire to be licensed in the District of Columbia, 
because said Commission is duty bound by implied authority to control 
and limit the number of vehicles for hire, when public interest, con¬ 
venience and necessity, the promotion of public safety, the improvement 
of traffic conditions and the control of financial losses demands their 


intervention. 

i 

WHEREFORE, THE PREMISES CONSIDERED, petitioners re¬ 
spectfully submit that said order No. 4235 should be xfeconsidered by 
the Commission; and that a hearing should be granted^ at which time 
petitioners should be permitted to appear and be heard upon the subject 
matter of the petition for reconsideration; and petitioners further pray 


that the Memorandum of Authorities attached hereto be made a part of 
this application for reconsideration and pray that same be read as a 


part hereof. 



Attorney for Petitioners 


[ACKNOWLEDGEMENT BY PUBLIC UTILITIES COMM. ] 


Appellant's 
Exhibit 5 


PUBLIC UTILITIES COMMISSION OF THE DISTRICT OF COLUMBIA 

Order No. 4251 

January 10, 1956 

IN THE MATTER OF 
The Regulation and Control ) 

of the Number of Vehicles ) P. U. C. No. 3419/24 

for Hacking Purposes ) 

Upon consideration of the application for reconsideration of Order 
No. 4235 and the memorandum in support thereof, filed December 27, 
1955. 

IT IS ORDERED: 

That the application for reconsideration of Order No. 4235 filed 
December 27, 1955, be, and it is hereby, denied. 

By the Commission: 

Executive Secretary 

A TRUE COPY 

Mary Spurlock 
Acting Chief Clerk 

(SEAL) 


[Filed February 28, 1956] Appellants 

Exhibit 6 

February 27, 1956 

NOTICE OF APPEAL 

To: George E. C. Hayes, 

Robert M. Weston, 

Brig. Gen. Thomas A. Lane 

Commissioners Constituting the 
Public Utilities Commission of the 
District of Columbia 


Gentlemen: 

You are hereby given notice that the Associated Taxicab Operators 
Inc., as authorized representative of the petitioners who, heretofore, 
filed with you on September 22, 1955, their petition for "The Control 



15 




of Vehicles for Hire—Taxicabs" and Amendment thereto, and thereafter 
their petition for reconsideration filed December 27, j 1955, do hereby 

i 

appeal from your order and decision dated November 29, 1955, order 
No. 4235. 

A copy of the petition of appeal, and exhibits 1 through 6, are 


attached to and filed with the Commission, together yith this notice. 


/s/ James Shenos _ 

James Shenos 

Attorney for petitioners * * * 


ASSOCIATED TAXICAB 
OPERATORS, INC. 

B y /s/ Daniel Smith 
Daniel Smith, President 

i 


[Filed March 30, 1956] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


) 

) 

) 

) 

) CiVil Action No. 868-56 
) 


ASSOCIATED TAXICAB OPERATORS, INC., 

Plaintiff, 

vs. 

GEORGE E. C. HAYES, 

ROBERT M. WESTON, and 
BRIG. GEN. THOMAS A. LANE, 
Commissioners of the 

Public Utilities Commission 
of the District of Columbia, 

Defendants. 


MOTION OF DEFENDANTS 
FOR SUMMARY JUDGMENT 

The defendants, George E. C. Hayes, Robert M. Weston, and 
Thomas A. Lane, Commissioners of the Public Utilities Commission of 
the District of Columbia, by their attorneys, move the Court for sum¬ 
mary judgment in the above-stated action pursuant to Rule 56 of the 

j 

Federal Rules of Civil Procedure, and as grounds for this motion say 
that there is no genuine issue as to any material fact involved in the 
action, and that the defendants are entitled to judgment as a matter of law. 
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The Court's attention is respectfully invited to the defendants' 
memorandum of points and authorities in support of their motion to 
dismiss this action, filed herein on March 15, 1956. 

Respectfully submitted, 

/s/ Vernon E. West 
/s/ Lloyd B. Harrison 
i /s/ J. Hampton Baumgartner, Jr. 

Attorneys for Defendants * * * 
[CERTIFICATE OF SERVICE] 


[Filed April 20, 1956] 

MOTION OF PLAINTIFF FOR SUMMARY JUDGMENT 
The plaintiff, Associated Taxicab Operators, Inc., by its attorney, 
move the Court for summary judgment in the above stated cause of 
action pursuant to the Federal Rules of Civil Procedure, and for reasons 
therefor, state that since the defendants have confused the facts set forth 
in petitioner's appeal and the only issue remaining is a matter of law, 
that the petitioner is under the circumstances entitled to a summary 

i 

judgment. 

James Shenos _ 

Attorney for Petitioner 

[CERTIFICATE OF SERVICE] 


[Filed June 22, 1956] 

ORDER 

This appeal came on for hearing on motions of the defendants to 
dismiss the petition of appeal and for summary judgment and on a cross¬ 
motion of the plaintiff for summary judgment. Upon consideration of 
the said motions, the certified record on appeal, the memoranda of 
points and authorities filed herein, and oral argument by counsel for 
the respective parties, it is by the Court this 22nd day of June, 1956, 
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ORDERED that the plaintiffs cross-motion for summary judg¬ 
ment be, and the same is hereby, denied, and it is further 

ORDERED that the defendants' motion for summary judgment be, 
and the same is hereby, granted, and it is further 

ORDERED, ADJUDGED and decreed that judgment be, and the 
same is hereby, entered for the defendants and that the petition of 

j 

appeal be, and it is hereby, dismissed. 


/s/ F. Dickinson Letts 


uni 

1u 




[Filed July 19, 1956] 

NOTICE OF APPEAL j 

Notice is hereby given this_day of July, 1956, that 

Associated Taxicab Operators, Inc., hereby appeals to the United 
States Court of Appeals for the District of Columbia from the judgment 
of this Court entered on the 22nd day of June, 1956, in favor of 
George E. C. Hayes, et al, Commissioners of P. U.C. ofD.C. against 
said Associated Taxicab Operators, Inc. 

James Shenos 
Attorney for Associated 
Taxicab Operators, Inc. 

[CERTIFICATE OF SERVICE] 


> 

BRIEF FOR APPELLEES 


In the 

UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,509 


ASSOCIATED TAXICAB OPERATORS, INC., Appellant, 

vs. 

HATES, ETAL., Appellees. 


On Appeal From A Judgment of the 
United States District Court for the District of Columbia 



COUNTER-STATEMENT OF QUESTIONS PRESENTED 

The appellees do not agree with appellants statement of 
questions presented. They believe the questions before the Court 
are as follows: 

1. Did not the lower court correctly hold that the Public 
Utilities Commission had no jurisdiction to limit the number of 
taxicabs to be licensed in the District of Columbia? 

2. Upon a finding that the Public Utilities Commission 
did not have authority to limit the number of taxicabs to be licensed, 
was not the court correct in granting the Commission's motion for 
summary judgment and denying the appellant's cross-motion for 
summary judgment, and in dismissing the appeal from an order 
dismissing for lack of jurisdiction a petition to limit the number of 


taxicabs to be licensed? 


INDEX 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 13,509 
_ 

I 

| 

' 

ASSOCIATED TAXICAB OPERATORS, INC., Appellant, 

VS. ! 

I 

HATES, ET AL., Appellees. 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 
The appellant (and others) filed with the Public Utilities 
Commission a petition (J. A. 6) 1 requesting that the Commission 
"exercise your prerogative in the regulation and control of the 
number of vehicles for hacking purposes". After an informal 
hearing the Commission issued its Order No. 4235 (J. A. 10) dis- 
missing the petition for lack of jurisdiction. This appellant's appeal 
is the only appeal from that order. 

The petition before the Commission cited Section 47-2331 
of the Code and stated (J. A. 9) that under Subsections (a) and (b) 

L The Joint Appendix is printed as an appendix to the appellant's 
brief. 
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thereof an applicant for a license to operate a taxicab must sub- 
mit to the Public Utilities Commission in triplicate M an applica¬ 
tion for license, etc,,", i Subsection (a) of Section 2331 reads as 
follows: "Every passenger vehicle for hire licensed under this 
section shall be considered a public vehicle”. Subsection (b) of 
Section 2331 provides for the licensing of "any vehicle or vehicles 
not confined to rails or tracks for the transportation of passengers 
for hire over all or any portion of any defined route or routes in 
the District of Columbia, except when such vehicle or vehicles 
are to be operated solely for sight-seeing purposes, * * This 
subsection also requires that, before making application to the 
District Commissioners, an applicant shall submit to the Public 
Utilities Commission its application for license with the number 
of vehicles to be used in the operation and a schedule of miles to 
be operated, so that the Commission may compute the mileage 
tax which the licensee will be required to pay. The subsection 
further provides that the Commission shall verify and approve 
the application or return it to the applicant for correction and 
resubmission "and when approved, forward one copy thereof 
to the Commissioners of the District of Columbia or their 
designated agent and return one copy to the applicant". Upon 
payment to the Collector of Taxes of one cent for each vehicle- 
mile shown on the approved schedule of miles to be operated, TT the 
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Commissioners of the District of Columbia or their designated 

agent shall issue a license authorizing the applicant to carry on 

| 

the operations embodied in the approved application?. 

. I 

The section of the License Act relied upon by the ap¬ 
pellant provides for the licensing of vehicles that are M not con- 

i 

i 

fined to rails or tracks” but which operate "over all or any portion 


of any defined route or routes”. This Court, in Capital Transit 

\ 

Co. v. D. C. , 66 App. D. C. 351, 87 F. 2d 748, he|d that 
Section 47-2331(b), cited by appellant, is the section under which 
vehicles operated "in daily scheduled routed bus service" are 
required to be licensed. 

The appellant and other petitioners before the Commission 
do not operate buses. They do not operate vehicles ’’over all or 
any portion of any defined route or routes” or ”in daily scheduled 


routed bus service”. They operate taxicabs. 

Section 47-2331(d) of the Code is the section that provides 
for licenses for taxicabs. This section does not require that a copy 
of the application for license and a schedule of miles to be operated 
be filed with the Commission, because taxicabs are pot licensed on 
a mileage basis. The license fee for taxicabs is $25.00 annually for 

each vehicle. An application for a taxicab license must be made 

. 

’to the Commissioners of the District of Columbia or their 


designated agent”. 



In the statement of the case, the appellant recites 

claimed 

certain economic conditions/to affect the taxicab industry and 
states that the appellees T, admitted that these grave conditions 
did exist”. The appellees made no such admission in the order 
denying the petition for limitation of taxicabs. The order did 
recite that the Commission had given careful and sympathetic 
consideration "to the economic grounds presented at the 
informal discussion in support of . a limitation of the number of 
taxicabs to be licensed" (J. A. 10). 

Section 47-2301 of the Code provides that applications 
for licenses shall be made to the Commissioners of the District 
of Columbia or their designated agent and that all licenses 
issued shall be signed by them or their designated agent. The 
Public Utilities Commission has no power or jurisdiction over 
the licensing of public vehicles for hire or the drivers of such 
vehicles. In argument before the Commission, the appellant’s 
attorney stated that he could find no delegation of power to the 
Commission to limit the number of hackers* licenses to be issued, 
but that the Commission should exercise such a power in the public 
interest (J. A. 11). 


SUMMARY OF ARGUMENT 
The appellant contends that the Public Utilities Com¬ 
mission of the District of Columbia has the same authority and 
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powers as do other public utilities commissions all jover the 
United States, and from this broad generalization asserts that 
the Commission has authority to limit the number of taxicabs 
to be operated in the District. The Commission’s powers are 
found in the Act creating it, amendments thereto, and supple¬ 
mentary acts. Its powers do not come from legislative bodies 
of the states. 

The power to require safe and adequate service and 
facilities of all public utilities operating in the District does 
not grant power to the Commission to limit the number of 
taxicabs to be licensed. The Commission has no power to grant 
or withhold licenses to operate public vehicles for hire. 

The appellant and other petitioners before the Com- 
mission relied upon a provision of the License Act Requiring 
licenses for buses operating on schedules over defined routes. 

The appellant and those it represents do not operate! buses on 
approved schedules over defined routes. They operate taxicabs. 

The Commission does not have power to control the number of 

i 

buses or taxicabs to be operated in the District of Columbia. 

The only way to limit the number of taxicabs to be 
operated in the District is to limit the number of licenses to be 
issued for such purpose. Applications for licenses to operate 
public vehicles for hire are required to be made to the Commissioners 
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of the District of Columbia or their agent, and such licenses 
shall be issued by the Commissioners of the District of Columbia 
or their designated agent. Neither the Commissioners of the 
District of Columbia nor the Public Utilities Commission has 
authority to limit the number of licenses that may be issued. 

K the Public Utilities Commission could intervene to 
control the number of taxicabs, as the appellant says is its duty, 
it could intervene to prevent the appellant or those for whom it 
speaks from operating their taxicabs or renewing their licenses. 
Any such action would be arbitrary and capricious. 

The cases cited in appellant's brief do not support 
its appeal or the argument it makes. The exercise of authority 
involved in the cases cited was pursuant to express grant of 
power. An implied or incidental power must rest upon an express 
power. The cases cited by appellant involving claims that state 
statutes contravene the commerce clause of the Federal Consti¬ 
tution are irrelevant to the case at bar. 

In the absence of a power to limit the number of taxicabs 
to be operated in the District of Columbia, the lower court 
correctly granted the Commission's motion for summary judgment 
and dismissed the appeal from the Commission's order denying, 
for lack of jurisdiction, a limitation of taxicabs. 
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ARGUMENT 


On page 4 of its brief the appellant says that the Public 
Utilities Commission of the District of Columbia "has the same 

i 

authority and power as do other Public Utilities Commissions or 
Public Service Commissions all over the United Stated to regulate 
and control the approval numerically of vehicles for taxicab 

purposes'*. From this broad generalization, the appeUant 

. 

argues that the appellees can and should limit the number of 
taxicabs in the District of Columbia. The Commission's powers 
are found in the Act creating it, as amended, and in supplementary 
and related acts. They do not come from the power given by 
some state to the regulatory body of that state. 

i 

Terminal Taxicab Co . v. District of Columbia, 241 U. S. 
252, does not hold that it was the intent of Congress t6 give to the 
Commission "complete and unequivocal authority and power" over 
taxicabs, as appellant says on page 4 of its brief. The decision 
held that part of Terminal Taxicab Company's business was not 
subject to regulation by the Commission. Contrary to appellant's 
argument, there is no language in the Act or any other statute 
indicating a Congressional intent that the Public Utilities Com¬ 
mission should have the same power, authority and supervision 
over taxicabs "as do other like Commissions in these United 
States" (p. 4). 

i 
I 
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The appellant says that under Paragraph 2 of the Act 
creating the Commission (Section 43-301 of the Code) the Com¬ 
mission is required to see that taxicab operators ’’furnish service 
and facilities reasonably safe and adequate and in all respects 
just and reasonable”. From this the appellant argues that, 
by the same token, if an over-supply of taxicabs exists the 
appellees ”are duty bound by the act” to intervene and exercise 
theiir authority and jurisdiction ”by controlling the approval 
of any more vehicles for taxicab purposes until such time 
as convenience and necessity again demands their intervention” 

(p. 5). The appellant does not point to any section of the Act 
which gives the Commission authority to limit the number of 
taxicabs that may be operated in the District. There is no such 
authority. Li the first place, the Public Utilities Commission 
has no authority either to grant or to withhold a license to 
operate a taxicab. In the second place, the Commission is given 
no authority to determine the number of taxicabs that should be 
operated to satisfy public convenience and necessity. 

The fallacy in appellant’s argument that the Commission 
should intervene and exercise its authority and jurisdiction ”by 
controlling the approval” of any more taxicabs apparently grows 
out of its erroneous citation in its petition before the Commission 
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of the section of the License Act providing for the licensing of 
buses operated over defined routes. The appellant stated that 
Section 47-2331(b) of the Code requires that before aiji applicant 
may commence taxicab operations he ’’must initially submit 
to the Public Utilities Commission of the District of Columbia, 
in triplicate, an application for license, etc., * * * M (J. A. 9). 

i 

That section does not relate to taxicab licenses. That section 

requires an applicant for licenses to operate buses oyer defined 

| 

routes to submit the application to the Commission with a 
list of the number of buses to be operated, their schedules, and 

i 

the vehicle-miles to be operated in the license year. The 
Commission is required to check the scheduled service, the 
number of buses to be operated, and the number of vehicle-miles, 

j 

so that the proper mileage tax can be computed. If it finds error, 
it is required to return the application to the applicant for 

correction and resubmission. If the mileage is correctly shown 

| 

for the scheduled service, the Commission is required to send 
to the Commissioners of the District of Columbia one j copy of the 

application with the list of the number of buses, the schedules, 

i 

i 

and the number of miles to be operated. Upon the payment of the 

tax for the vehicle-miles approved and presentation of the receipt 

! 

therefor, 'the Commissioners of the District of Columbia or their 


designated agent shall issue a license authorizing the applicant 
to carry on the operations embodied in the approved application" 
(Section 47-2331(b) of the Code). In Capital Transit Co. v. D. C. 
66 App. D. C. 351, 87 F. 2d 748, this Court held that the section 
cited by the appellant is the section requiring licenses for buses 
operated "in daily scheduled routed bus service" because they 
are vehicles to be operated primarily Tl for regularly routed 
passenger transportation as distinguished from charter-bus 
or sightseeing service" (p. 750). The appellant does not 
operate buses. It does not operate on approved schedules or 
over defined routes. 

Section 47-2331(d) is the section that requires licenses 
for taxicabs. That section does not require an application for a 
taxicab license to be submitted to the Commission. The fee for 
a taxicab license is not based upon vehicle-miles, ft is $25.00 
annually for each vehicle. The appellant and those it represents 

do not operate buses over defined routes on scheduled service. 

* 

ft seems obvious, therefore, that the appellant and the other 
petitioners before the Commission were seeking relief under a 
provision of the License Act that does not apply to them. The 
Commission has no power over the granting or withholding of 


licenses for buses or taxicabs. 


The only way to limit the number of taxicabs operating 

* 

in the District of Columbia is to limit the number of licenses 
to be issued for such purpose. Even under Section 147-2331(b), 
relied upon by appellant, the Commission has no authority to 

I 

control the number of licenses to be issued. If the Commission 

j 

finds that the application has attached to it a schedule of the 

* 

service to be rendered, the number of buses to be operated, 

I 

and the vehicle-miles computed therefrom, it has no choice 

\ I 

other than to send a copy to the Commissioners of the District 

I 

of Columbia, who are required, upon the payment of the mileage 

tax so shown, to issue licenses for the vehicles listed. 

I 

• I 

If the Commission could intervene to control the 

| 

i 

number of taxicabs, as the appellant says is its duty to do, 

it could intervene to prevent the appellant or those for whom 

' 1 

it speaks from renewing their licenses. If the power to 
"regulate” gives an implied power to deny the right to operate 
a licensed vehicle, that power could be exercised to prevent 
the operation of those vehicles now licensed. To deny one the 

right to operate his licensed vehicle, without authority of law, 

I : 

would be purely arbitrary and capricious action. If the de¬ 
fendant Commission has the power that appellant says it has, it 
could exercise that power against any or all of the petitioners 

i 


before the Commission in this proceeding. If the Commission 
does not have power to deny present licensees the right to 
operate their vehicles, it would not have power to deny other 
licensees the right to operate theirs. The appellant asked the 
defendant Commission to perform an arbitrary and capricious act. 

The cases of Leventhal v. D. C. , 69 App. D. C. 229, 

100 F. 2d 94, and Pacific States Box & Basket Co . v. White, 

296 U. S. 176, cited by appellant, do not hold that an order, even 
though it might be in the public interest, can withstand an attack 
on the ground it was issued without authority of law. The public 
authoritie s whose administrative actions were challenged in those 
cases were acting under express delegated powers. The only 
’’reasonable” order that the defendant Commission can issue must 
relate to a matter committed to its jurisdiction. It could not 
issue a ’’reasonable” order in a matter in which it has no juris¬ 
diction. 

A vehicle does not become subject to regulation by the 
defendant Commission until it is granted a license to operate. 
Section 47-2331(a) provides that every vehicle licensed under the 
License Act shall be considered a public vehicle. Section 47-2301 
of the Code provides that no person shall engage in carrying on 
the kind of business for which a license tax is imposed without a 
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license. The section also provides that applications for licenses 
tf shall be made to the Commissioners of the District of Columbia 

i 

or their designated agent. " Thus it is seen that the Public 
Utilities Commission has no jurisdiction to limit the number of 

I 

licenses that may be issued. It does not have regulatory power 

I 

over a vehicle until it is licensed. 

j 

The appellees believe that this Court may take official 
notice from the Congressional Record of bills that have been 

introduced in both the House and the Senate over a period of 

I i 

years designed to give to the Public Utilities Commission the 

i 

authority that the appellant says it now has. The last such bill 

i 

was H. R. 10685 (Congressional Record, April 19, 1956, page 

i 

5998 - 84th Congress, Second Session). The appellant cites 
Paragraph 92 of the Act (Section 43-1003 of the Code) to the 

effect that the provisions of the Act shall be interpreted and 

i 

construed liberally in order to accomplish the purposes thereof. 

There is not one provision of the Act that would show a purpose 

I 

to limit the number of taxicabs that may be licensed to operate 

i 

I 

in the District of Columbia. Certainly the Commission has 

| 

no implied powers incidental to a power that it does not possess. 

i 

The cases cited by appellant on page 6 et seq. of its 
brief do not support its appeal. Appellant says on page 6 that 
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it is obvious that "if one can increase it can likewise control, 
limit or even dimini sh, if circumstances and conditions warrant", 
and cites Federal Radio Commission v . Nelson Brothers B. & M. 

Co., 289 U. S, 266. In that case the Court said that the Federal 
Radio Commission "has been set up as the licensing authority and 
invested with broad powers of distribution in order to secure a 
reasonable equality of opportunity in radio transmission and 
reception" (p. 279). The Court continued by saying that to ac¬ 
complish its purpose the statute authorized the Commission to 
effect the desired adjustment tT by granting or refusing licenses 
or renewals of licenses, by changing periods of time for 
operation, and by increasing or decreasing station power". This 
broad authority, the Court said, plainly extended to the deletion 
of existing stations if that course was found to be necessary to 
produce an equitable result. In the Nelson Brothers case, the 
Federal Radio Commission had express delegated authority to 
license or to renew licenses or to refuse licenses. It exercised 
the express authority given to it by Congress. In the case at bar, 
the appellant cannot point to an express delegation of power to 
control the number of taxicabs to be operated in the District. There 
can be no implied power incident to a power that does not exist. 
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The appellant says that this power that it asserts for 

i 

the appellees and the power of the Interstate Commerce Commission 

r 

i 

are analogous, and cites U. S. ex rel. Kansas City So. Ry. Co . v. 
Interstate Commerce Commission, 18 F. Supp„ 94. One analogy 
in that case to the one at bar is the absence of power asserted 
by petitioners before both bodies. In the case cited, a proceeding 

l 

j 

was brought before the Interstate Commerce Commission which 
it dismissed for lack of jurisdiction. An appeal was taken to 
this Court, which affirmed the action of the Commission in 
U. S . v. Interstate Commerce Commission , 63 Ap^. D. C. 215, 

71 F. 2d 336. The judgment of this Court was affinhed by the 

! 

Supreme Court in U. S . v. Interstate Commerce Commission , 

294 U. S. 50. Following the decisions of the Interstate Commerce 
Commission, of this Court, and of the Supreme Court, in the 

cited case, the Kansas City Southern Railway Company filed a 

I 

new proceeding with the Interstate Commerce Commission for 
relief of the same general character involved in the earlier pro- 
ceeding, on the ground that power "inheres in the various grants 
of power made by Congress to the Commission", and cited in 
support thereof several different sections of the Interstate Com- 
merce Act. Again the Commission refused to act for lack of 
jurisdiction; whereupon Kansas City Southern brought this ex rel. 


-15 - 



action for mandamus to compel the Commission to assume 
jurisdiction and exercise the powers that petitioner claimed 
the Commission had. Mr. Justice Luhring of the District 
Court of the United States for the District of Columbia denied 
the writ and thus sustained the dismissal of the proceedings by 
the Interstate Commerce Commission for lack of jurisdiction. 
Another analogy between that case and the case at bar is that 
in each instance a petitioner claimed a power that the regulatory 
body did not have and the District Court affirmed dismissal for 
lack of jurisdiction. The Kansas City Southern Railway case 
supports the action of the appellees in the case at bar. 

The matter of regulation of taxicab rentals involved 
in In re Rice , 83 U. S. App. D. C. 26- 165 F. 2d 617, is not 
relevant to the issues in the case at bar. The appellant can find 
no more support in Siddons v. Edmonston , 42 App. D. C. 459, 
cited on page 7 of its brief, for the power it claims the Public 
Utilities Commission has than it did in the Nelson Brothers c ase. 
The power questioned in Siddons v. Edmonston was an express 
grant of power, about which this Court said: "It would have been 
difficult, indeed, for Congress to have used more comprehensive 
words than this grant of power contains. " (p. 465). 
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Section 43-209 of the Code, cited on page 7 of appellant's 

i 

brief, to the effect that all the duties, powers, and authority of 
the Commissioners of the District of Columbia shall continue and 
remain in effect, provided that any order issued by pie Public 
Utilities Commission which may be inconsistent and| repugnant to 
a municipal ordinance shall be given full force and effect, notwith¬ 
standing such municipal ordinance, does not grant to the Public 
Utilities Commission any incidental powers that are! not incidental 
to the express powers. Section 43-1003 of the Code provides 
that the Commission shall have all additional, implied and 
incidental power necessary to carry out all the powers "herein 

j 

specified, mentioned, and indicated. " 

The quotation attributed to Bell et al. v. Patrick, 

j 

64 App. D. C. 174, 75 F. 2d 1005, is not found in th^ decision of 
that case. The quotation may be from the decision 6f the lower 
court. Be that as it may, the quotation shows that the exercise of 
the power complained of was incidental to "the power expressly 
given". But incidental powers exist only where there is an 
express power. The appellant fallaciously argues that the 
Commission can exercise a power to limit the number of taxicabs 
to be operated in order that a fair return be earned. Of course, 
the matter of rate of return of taxicab operators was not before 
the Commission in the proceedings at bar. The appellant erroneously 
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states that the appellees admitted that the taxicab industry is in 
a deplorable condition financially and otherwise (p. 8). The 
Commissions statement in its order that it had given careful 
and sympathetic consideration to the economic grounds presented 
does not indicate a determination by the Commission of the 
financial and economic conditions of the taxicab industry. Those 
matters were not before the Commission. Those facts would be 
appropriate for consideration if the Commission had power to 
limit the number of vehicles to be operated. 

On page 8 of its brief, the appellant states that the 
appellees '’heretofore have exercised this power” /to limit the 
number of taxicabs to be operated/ in Independent Taxi Owners 
Association, Inc, v. P. U. C. , Equity No. 67811 in the District 
Court. The statement is contrary to fact. The proceeding there 
involved did not relate to the question of the number of taxicabs 
to be operated or licensed in the District of Columbia. The 
regulation there in question dealt with the subject of taxicab 
associations. Speculation as to what might have been the result 
of an appeal from a regulation governing taxicab associations does 
not lend support to the appellant’s argument. 

The authority exercised in enacting a municipal ordinance 
involved in Capital Taxicab Co. v. Cermak, 60 F. 2d 608 (Dist. 
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Court N. D., Illinois, E. D.), was said by the Court to come from 
a delegation of power by the legislature of the State. Accordingly, 
the ordinance was upheld. The principle that the authority to engage 
in transportation for hire is a privilege which the municipality can 

l 

grant or withhold, as in the case of Clem v. La-Graijige , 149 S. E. 
638, cited by appellant on page 9 of its brief, does not support the 
appellants contention in the case at bar. The defendant-appellees 
are not a municipality having such delegated powers,j under 
legislative grant, as those conferred upon the municipality in- 

j 

volved in that case. E the appellant had read what the court said 
in the Clem case about the difference between bus operation on 
fixed routes and taxicab operation, it would have found that its 
petition before the Commission was predicated on the provision 

i 

of the License Act providing for bus licenses, not taxicab licenses. 

The appellant cites, on pages 9 and 11 of its brief, 

; 

Stighv. Kirkwood, 237 U. S. 52, and Hennington v. Qeorgia, 163 
U. S. 299, both of which involved claims that state statutes contra- 

i 

vened the commerce clause of the Federal Constitution. That 
question is not involved in the case at bar. The cases cited are 
irrelevant to the question before this Court. 

On page 11, the plaintiff purports to quote fbom 
District of Columbia v. Brooke, 214 U. S. 138. The Quotation as 



stated is not found in that decision. The last sentence of the 
quotation is not an accurate quotation of what the Court did say 
in the Brooke case. Moreover, there the action of the District 
of Columbia was sustained under an express statutory grant of 
power. This case has no relevancy to the question before the 
Court in the case at bar. 

The appellant asserts that Albert v. Public Service 
Commission (Maryland) , 120 A. 2d 346, completely states 
appellant's contention in the case at bar. The decision in that 
case does not support the appellant's argument here. The Public 
Service Commission of Maryland has statutory power, upon a 
finding of public convenience, to grant permits to operate 
taxicabs in any incorporated city or town in the State of Maryland 
having a population of more than 50,000 persons. The appellants 
in that case sought permits, which were denied by the Commission, 
whereupon they brought a petition for mandamus to compel 
the Commission to give them a hearing and to issue permits. 

The lower court sustained a demurrer to the petition, which 
judgment was affirmed by the Court of Appeals of Maryland. 

The significant difference between that case and the case at bar 
is that the Public Service Commission of Maryland had power to 
grant, withhold, revoke or suspend licenses. Here, the appellees 
have none of those powers. 
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From the foregoing, it is seen that not a single decision 
cited by the appellant supports its contentions. The appellant 
asserts as fact that there are too many taxicabs licensed in 
the District of Columbia and that the industry is in a deplorable 
condition. Proof of this statement would support legislation to 
permit limitation of taxicabs. The appellant asserts on pages 8 

i 

and 11 of the argument that appellees have admitted the existence 
of deplorable conditions in the taxicab industry. The Commission’s 

i 

order dismissing the petition for taxicab limitation makes no 

i 

such admission. The most that the Commission sa}d was that it 

j 

had given careful and sympathetic consideration to the economic 

i 

grounds presented by the petitioners. It pointed out that it acts 
under powers delegated to it by the Congress, and that Congress 
had not delegated to it the power to grant or withhold licenses to 

i 

i 

operate taxicabs in the District of Columbia, and dismissed the 

1 

i 

petition for lack of jurisdiction. 

The appellant speaks generally of implied powers, 
without pointing to any grant of power from which such implications 

i 

might arise. It speaks of the issuance of an order that would be in 
the public interest. The appellees have no general power to promul 
gate orders in the public interest except upon matters expressly 

I 

! 

granted to them. 
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CONCLUSION 


The appellees respectfully submit that the lower court 
correctly found that, in the absence of an express power to limit 
the number of taxicabs to be operated in the District of Columbia, 
they were entitled as a matter of law to summary judgment, and 
that the appeal from their order dismissing the petition for lack 
of jurisdiction was properly dismissed. The appellees submit, 
therefore, that the judgment of the lower court should be affirmed. 

Respectfully submitted, 

CHESTER H. GRAY 

LLOYD B. HARRISON 

Attorneys for Appellees 
District Building 
Washington 4, D. C. 












